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The Right Honourable the Lady Katherine Pelham, I idbu, of the Right 
Henourable Henry Pelham, Eſpuire, and James Weſt, Eſquire, - ſur-| 
viving Executors of the ſaid Henry Pelham; and which ſaid James 
Weſt is alſo Adminiſtrator of the Goods and Chattels of Thomas Pel- 
ham, deceaſed, who was eldeft Son of the ſaid Henry Pelham, unad- . 
miniſtered by Richard Arundell, Eſquire, deceaſed, . „ = 


FIT —_ 


Appellants. 


Suſanna Gregory, Spinſter, ſole Executrix of George Gregory, Gentleman, 
deceaſed; the Right Honourable William Lord Viſcount Vane, of the 
Kingdom of Ireland, Adminiſtrator of the perſonal Eftate of Chriſtopher ) Reſpondents, 
Vane, his late Brother, deceaſed; the Right Elonourable Henry Earl of 
Darlington; and the Mqſt Noble Thomas Holles, Duke of Newcaſtle, 


The Appellants CASE. 


H E Moſt Noble John, late Duke of Newcaſtle, was, at his Death, ſeiſed or intitled, in Fee-fimple, of and in divers 
Honours, Caſtles, Manors, Meſſuages, Lands, Tenements, Rents, and Hereditaments; and alſo ſeiſed or intitled, to 
him and his Heirs, of and in divers Copyhold Meſſuages, Lands, and Tenements, and of and in divers Meſſuages, 
Lands, and Tenements, held by him by virtue of ſeveral Leaſes for the Lives of certain Perſons ; and alſo poſſeſſed of, 
or intitled to, ſeveral other Meſſuages, Lands, and Tenements, which were held by virtue of ſeveral Leaſes for long 
Terms of Years; ſome of which Terms were abſolute, and others determinable on the Death of one or more Perſon or 
+ 22 Cha. II. Perſons; and particularly the ſaid late Duke was poſſeſſed of divers Meſſuages, Lands, and Tenements, at Shimpling, called Shimpling 
ie, 33 Cha. II. : x : y 1 | 
from the Park, in Suffolk, being now of the improved yearly Value of 130/. or thereabouts, which he held by Leaſe from the Crown, granted 
of the Eſtate to William Huſſey and James Biggs, dated 3d June, 33 King Charles II. for a Term of Ninety Years, whereof Twelve Years, or 
tion for 90 thereabonuts, were unexpired at Michaelmas 17 58, ſubject (together with other Eſtates in Nottinghamſhire) to 61. 13s. 4d. a Year, 
payable to his Majeſty, his Heirs and Succeſſors. | | | 
The faid late Duke made his Will; and thereby, after deviſing to his Wife Margaret, Ducheſs of Newcaſtle, and to his Daughter the 
7. Aug. 29. Lady Henrietta Cavendiſh Holles, therein called Lady Harriott Holes, certain particular Eſtates therein mentioned and deſcribed, he gave 
Puke of New- and deviſed all other his Honours, Caſtles, Manors, Lordſhips, Manor-houſes, Parks, Chaces, Lands, Tenements, Rectories, Advowſons, 
s Will. Rents, and Hereditaments, as well Leaſehold and Copyhold as Freehold, whereſoever, and of whatſoever Nature and Quality they were, 
aid every of them, with their and every of their Rights, Royalties, Members, and Appurtenances, and all his Eitate and Intereſt 
therein in Law and Equity, in manner following; viz.— 
Unto the Reſpondent the Duke of Newca/tle (by his then Name and Deſcription of the Honourable Thomas. Pelha 
apparent of the Right Honourable Thomas Lord Pelham for Life — Remainder | 
To the Firſt and other Sons of the Reſpondent the Duke in Tail Male ſucceſſively— Remainder WS, | 
To the faid Henry Pelham (by the Name and Deſcription of the Honourable Henry Pelham, one other of the Sons of the ſaid 7h:mas F 
Eord Pelham ) for Life——Remainder | a 
To his Firſt and other Sons in Tail Male ſucceſſively——Remainder 
To the Honourable William Vane, ſecond Son of the Right Honourable Chriftoþher then Lord Bernard, for Life — Remainder 
To his Firſt and other Sons ſucceſſively in Tail Male, in like manner—Remainder | 7 | 
To the Honourable Gilbert Vane, then Son and Heir apparent of the ſaid Chriftopher Lord Bernard, for Life—Remainder 
To his Firſt and other Sons ſucceſſively in Tail Male, in like manner——Remainder 
To the right Heirs of Zohn Duke of Newcaſtle, for ever. — | | 
And in which Will is contained a Proviſo, that in caſe any Perſon whatſoever, who ſhould or might be intitled to have or take the 
ſaid Honours, Caſtles, Manors, and Premiſes, by virtue of any of the Limitations of the ſaid Will, ſhould at any Time do or ſuffer, or 
cauſe to be done, any Act or Deed whatſoever, whereby to prevent or hinder his the ſaid Teſtator's Leaſehold and Copyhotd Eſtates, 
or any of them, to go to ſuch Perſon and Perſons, and in ſuch Manner, as by virtue of his faid Will his Freehold Eſtate was thereby 
limited and intended to go, then and from thenceforth the Perſon or Perſons doing or ſuffering, or cauſing to be done, any ſuch ACt or 
Deed, ſhould not have or take any Benefit or Advantage by his ſaid Will, or any the Limitations thereof; any thing therein con- 
tained to the contrary thereof in any-wiſe notwithſtanding. And he thereby gave the Reſidue of his perſonal Eſtate (after Payment of 
his Debts and Legacies) unto the ſaid Ducheſs of Newcaſtle his Wife, and he appointed her, and the ſaid Thomas Lord Pelham, and 
the Honourable Henry Paget, Eſquire, Executors of his ſaid Will. . | 
The ſaid n late Duke of Newcaftle died, leaving his ſaid Ducheſs, and the ſoid Lady Henrietta, his only Child and Heir at 


a 0 a," 2 


m, Son and Heir 


ſr, July 15. 
bote of New- Law. g | | | | 5 i 8 
died. Soon after the ſaid late Duke's Death ſeveral Suits at Law and Equity, and in the Spiritual Court, aroſe, wherein the Validity of 
the ſaid Will was conteſted with reſpect to his real and perſonal Eſtates, pending which Suits Lady Henrietta intermarried with 
the Right Honourable Edward Harley, then commonly called Lord Harley, who was afterwards Earl of Oxford and Earl Mortimer : 
And, in ſome ſhort Time after ſuch Marriage, a Treaty of Accommodation having been propoſed, an Agreement was concluded between 
Lord Harley and Lady Henrietta Cavendiſh Holles Harley his Wife, and the Reſpondent the Duke of Newcaſtle, and the ſaid Henry 

3 Pelham or his Friends, he being then an Infant: And thereupon 1 
4. July 30. By an Agreement made between Lord and Lady Harley, of the one Part, and the Reſpondent the Duke of Newca/tle, by his then ; 
ment between Name, Stile, and Title, of Thomas Holles Lord Pelbam (he having, in conſequence of the ſaid Will, aſſumed the Name of Holler, and the ſaid 
nd Lady Har- 7þ,1as late Lord Pe!ham, his Father, being then dead) and the ſaid Henry Pelham, of the other Part; after reciting that ſeveral Suits 
oi Doke of and Controverſies had been and were depending between the ſaid Parties, concerning the Will of Duke hn, and concerning a Settlement 
te, and Mr. therein mentioned to have been made by him, and concerning his real and perſonal Eſtate, and that a Scheme for an Accommodation 
2 and Determination of ſuch Suits and Controverſies had been propoſed and agreed to, with ſome Variations, —it was agreed and declared 
between the ſaid Parties, and the Reſpondent the Duke, for and on behalf of himſelf and the ſaid Henry Pelham his Brother, covenanted 
and agreed, That Lady Heirietta ſhould have, to her and her Heirs, certain particular Eſtates therein mentioned ;—and Lord Harley, 
on behalf of himſelf, and of Lady Henrietta his Wife, did thereby covenant and agree with the Reſpondent the Duke and Mr. Pelham, 
That all other the Honours, Manors, Baronies, Caſtles, Lordſhips, and Eſtates, as well Leaſchold and Copyhold as Freehold, which 
Duke John was ſeiſed or poſfeſſed of, or intitled to, in Law or Equity, at the Time of his Death, ſhould be held and enjoyed by the 
Reſpondent the Duke for his Life, with ſuch Remainders over, and ſubject to ſuch Limitations aud Reſtriftions, Truſts, Powers, and 
Proviſoes, and in ſuch manner, as in Duke 7%n's Will are mentioned, expreſſed, limited, or declared, touching or concerning the ſame ;— 
and that all the Burgage Houſes and Lands in Aldborough, in Yorkſbire, belonging to Duke John at his Death, or to which Lord 
Harley and Lady Henrietta were or was afterwards intitled in Law or Equity, and alſo certain Manors, Lands, and Hereditaments, in 
the Counties of Dor/et and Wilts, held of the Biſhop of Saliſbury for Lives, ſhould be held and enjoyed by the Reſpondent the Duke, 
with ſuch Remainders over, and in the ſame manner as the other Honours, Manors, and Hereditaments, therein before agreed to be 
held by his Grace, were to be held and enjoyed by virtue of the ſaid Agreement ;—and that Lord Harley, and Lady Henrietta, ſhould 
permit and ſuffer the ſaid Will to be proved in the Eccleſiaſtical Court, or Court of Delegates; but no Uſe to be made of the ſaid Probate 
to the Prejudice of the ſaid Agreement: And it was thereby mutually agreed, that an Act of Parliament ſhould be obtained, if poſſible, 
for confirming, eſtabliſhing, and executing, the ſaid Agreement. X | 

After the Dare and Execution of the faid Agreement, the Will of Duke John was duly proved in the Prerogative Court of Canterbury, 
and in the Court of Delegates, by the ſaid Ducheſs Dowager of Newcaſtle, and Henry Paget, the then ſurviving Executors : And— 
) . An Act of Parliament was made and paſſed, intituled, An Act to render more effectual the Agreements that had been made between 
? E e I. „ Thomas Halles Duke of Neucaſtle, Henry Pelham, Eſquire, Edward Lord Harley, and the Lady Henrietta his Wife, William Vane 
1 | A 3 « and Gilbert Vane, Eſquires, Sons of Chriſtopher Lord Bernard, or any of them, in relation to the Will and Eſtates of John late Duke 
8 b. Wil and me of Newca/tle, and for ſettling the ſame in ſuch manner as may be agreeable to the Intent of the ſaid Agreement; and tor other Pur- 
3 or weder „ poſes therein mentioned” And by ſuch Act, after reciting, inter alia, Duke John's Will, and the ſaid Agreement, and that the 
4 faid William Vane and Gilbert Vane approved of ſuch Agreement—it was Enacted, That the ſaid Will and Agreement ſhould be, and 
| the ſame were thereby, ratified, eſtabliſhed, and confirmed, except ſo far as the ſame were therein after reverſed, altered, or changed: 
And it was alſo Enacted, That the Eſtates which were finally agreed to be enjoyed by Lady Henrietta, (ſhould be veſted, held, and | 


enjoyed, in fuck manner as is therein mentioned; and that certain Freehold Eſtates, which were finally agreed to be —_ « From 
eſpondent 


[+] 
Reſpondent the Duke, and the other Perſons claiming in Remainder after him, ſhould be, and the ſame were thereby, veſted and ſettled 
upon, and, from the Deceaſe of Duke John, in and upon, and to the Uſe of, the Reſpondent the Duke, for Life——Remainder 
To the Uſe of his Firſt and other Sons in Tail Male ſucceſſively— Remainder Ee. 

To the Uſe of the ſaid Henry Pelham, for Life——Remainder 

To the Uſe of his Firſt and other Sons in Tail Male ſucceſſively——Remainder 

To the Uſe of the faid William Vane, for Life——Remainder, 

To the Uſe of his Firſt and other Sons in Tail Male, in like manner as aforeſaid-—Remainder 

To the Uſe of the ſaid Gilbert Vane, for Life—Remainder 


To the Uſe of his Firſt and other Sons in Tail Male, in like manner, according to the true Intent and Meaning of Duke John's Will 


——- Remainder 


To the right Heirs of Duke John. 1 8 0 | | 
And it was alſo thereby Enacted, That all Leaſehold Eſtates for Lives, which Duke 70hn was ſeiſed of, or intitled to, on the 29th of 


Auguſt 1707, with their Appurtenances, ſhould be, and the ſame were thereby, veſted and ſettled, in like manner, in, upon, and to 
the Uſe of, the Reſpondent the Duke, for Life, with all and every ſuch and the like Remainders over as aforeſaid. | 

And it was thereby further Enacted, That all and every other the Manors, Rectories, Advowſons, Tythes, Lands, Tenements, and Here. 
ditaments whatſoever, whereof or wherein Duke John, or any other Perſon or Perſons in Truſt for him, at or immediately before 
his Deceaſe, had any Term or Terms for Years, or Chattel Intereſt, legal or equitable (other than ſuch as were thereby before veſted in Lady 
Henrietta, or her Truſtees, and except Pontęfract Park, and the Leaſehold Eſtates at Orton in Huntingdenſbire, therein mentioned) 
ſhould be, and the ſame were thereby, veſted in the Reſpondent the Duke for Life. And it was Enacted, That after his Death the 
ſame ſhould be held and enjoyed by ſuch Perſon or Perſons who would have been intitled to the ſame, in caſe the ſaid Act had not 
been made. | 1 

And it was thereby further Enacted, That the Reſpondent the Duke, during his Life, and every other Perſon and Perſons who, for the 
Time being, ſhould be ſeiſed or poſſeſſed of any of the ſaid Leaſehold Manors, Lands, Tenements, Rectories, Tythes, and Hereditaments, 


by virtue of the Limitations therein contained, when and as often as he or they ſhould reſpectively think it convenient, ſhould have full 
Power to ſurrender any ſuch Leaſe or Leaſes for Life, Lives, or Years, and make the ſame abſolutely void, to the Intent only that it or they 


might be renewed, or a new Leaſe or Leaſes might be made of the Premiſes, compriſed in ſuch ſurrendered Leaſe or Leaſes, reſpectively, 
at the Time of ſuch Surrender or Surrenders; and that every ſuch new Leaſe, and renewed Leaſe, from time to time, as often as they 
or any of them ſhould be renewed, ſhould, during the Continuance thereof, be held and enjoyed by ſuch Perſon or Perſons who would 
have been intitled to ſuch ſurrendered Leaſe or Leaſes, in caſe the ſame had continued in being. 


And it was thereby further Enacted, That nothing in the ſaid Act contained ſhould be taken, conſtrued, or intended, to confirm the | 


reſpective Limitations in the ſaid Will contained of the ſeveral Terms for Years, whereof Duke John died poſſeſſed. 
By virtue of the ſaid Agreement, and Act of Parliament, the Reſpondent the Duke entered on all the Manors, Meſſuages, Lands, 
Tenements, and Hereditaments, Freehold, Copyhold, and Leaſehold, which were thereby limited to him for Life, with Remainders 
over as aforeſaid ; and hath ever ſince continued, and now is, in Poſſeſſion and Receipt of the Rents and Profits thereof ;—and ſeveral of 
the Leaſes for Years which were in being, and by virtue of which ſome of ſuch Leaſehold Meſſuages, Lands, and Tenements, were 

held at Duke John's Death, have been, from time to time, renewed, | 
1739. Nov, 28. The Reſpondent the Duke hath never had any Iſſue Male : But the ſaid Henry Pelham had Iſſue Two Sons, both of whom died in 
Maſter Thomas Pel- his Life-time ; viz. Thomas, his eldeſt Son, who died the 28th of November 17 39, aged about Ten Years, and Henry, his younger 
| ham died, Son, who died 27th of the ſame Month. And the ſaid Thomas Pelham, the Son of the ſaid Henry Pelham, being the Perſon in 
4 whom the Firſt Eſtate Tail, in order of Limitation, of and in the ſaid Freehold Manors, Meſſuages, Lands, Tenements, and He- 
reditaments, limited to the Reſpondent the Duke for Life, was veſted, by virtue of Duke John's Will, and of the ſaid Agreement and 
Act of Parliament, the Appellants are adviſed, that the abſolute Eſtate and Intereſt of and in all the Manors, Meſſuages, Lands, 


and Tenements, held by Leaſes for Years, and which were by the ſaid Agreement and Act of Parliament limited to the Reſpondent the 


Duke for Life, veſted in the ſaid Thomas Pelham, ſubject to the Eſtate for Life of the ſaid Duke, and to the Contingency of his having 
a Son born, and alſo ſubject to the Eſtate for Life of the ſaid Henry Pelham therein, in caſe the Duke had happened to die in the Life- 
time of the ſaid Henry Pelham without having had any Son born. And the Appellants are alſo adviſed, That the abſolute Eſtate and In- 
tereſt of and in all ſuch Eſtates held by Leaſes for Years, ſubject as aforeſaid, were Part of the perſonal Eſtate of the ſaid Thomas Pelham at 
his Death; and that, as ſuch, the ſame on his Death (he dying inteſtate) did belong, ſubject to the Eſtate for Life of the ſaid Duke, 
and to ſuch Contingency as aforeſaid, unto the ſaid Henry Pelham, as his Father, and only next of kin. | | 
1754. Mar. 6. And the ſaid Henry Pelham, being ſo intitled, died on the 6th of March 17 54, having made his Will, and appointed the Appellants, and 
Henry Pelham, Eſq; Richard Arundell and Hutton Perkins Eſquires, ſince deceaſed, Executors thereof, who all duly proved the ſame in the Prerogative 
died. Court of Canterbury; and thereby became intitled to poſſeſs and receive all the perſonal Eſtate and Effects whatſoever belonging to the 
| ſaid Henry Pelham at the Time of his Death; and the ſaid Richard Arundell and Hutton Perkins, being ſince dead, ſuch Right is 
now become ſolely veſted in the Appellants. | | | | 
The ſaid Henry Pelham did not in his Life-time take out Adminiſtration to the ſaid Thomas Pelham, his eldeſt Son; but after 
the ſaid Henry Pelbam's Death Letters of Adminiſtration of the perfonal Eſtate of the ſaid Thomas Pelham were granted unto the ſaid 
Richard Arundell by the Prerogative Court of Canterbury; and ſince the Death of the ſaid Richard Arundell Letters of Adminiſtration 
of the faid Thomas Pelham's perſonal Eftate, left unadminiſtered by the ſaid Richard Arundell, have been granted to the Appellant 
James Het; and the Appellants are adviſed, and humbly apprehend, that they are, as ſurviving Executors of the ſaid Henry Pelham, or 
however the Appellant Mr. Veſt, as Adminiſtrator of the perſonal Eſtate unadminiſtred of the ſaid Thomas Pelham, as Part of the 
perſonal Eſtate of the ſaid Henry Pelham at the Time of his Death, and for the Benefit of the Perſons intereſted therein, are or is 
become intitled to the abſolute Eſtate and Intereſt of and in the ſaid Eſtates held by Leaſes for Years, ſubje& only to the Life 
Eſtate of the Reſpondent the Duke therein, and to the Contingency of his having a Son born. 
But the ſaid William Vane, the Second Son of Ghriſtopher late Lord Bernard, and which William was afterwards created Lord Viſcount 
Vane in the Kingdom of Ireland, having had Iſſue Two Sons; Chriftoþher, who died an Infant, and without Iſſue, and inteſtate, in 
the Life-time of his Father; and William, his younger Son: And the ſaid William Lord Viſcount Vane dying many Years ſince, leaving 
the ſaid William, the now Reſpondent Lord Vane, his Second Son, and his only Son who ſurvived him, and who hath ob- 
tained Letters of Adminiſtration of the perſonal Eſtate of the ſaid Chri/topher, his ſaid late Brother, to be granted to him by the pro- 
per Eccleſiaſtical Court. And the ſaid Gilbert Vane, the eldeſt Son of Chriſtopher late Lord Bernard, having had Iſſue Henry, his. eldeſt 
Son, and ſeveral other Sons; and the ſaid Gilbert dying long fince, leaving the ſaid Henry, his eldeſt Son, ſurviving him; and which 
Henry became Lord Bernard, and was afterwards created Earl of Darlington, and now alſo dead; the ſaid Reſpondents, Lord Viſcount 
Vane and the ſaid Henry late Earl of Darlington, were pleaſed, a few Years ſince, to diſpute the Appellants Right in the ſaid Leaſehold Eſtates 
for Years; and to inſiſt, That they, or One of them, were or was intitled to the abſolute Right and Intereſt in all ſuch Leaſehold 
Eſtates, ex pectant on the Reſpondent the Duke's Death without Iſſue Male, either in his or their own Right, or as Lord Vane is Admi- 
p niſtrator of his Brother Chriſtopher. | | 
n | 
Lord Vene's Bill. Newcaſtle and the Appcllants, and the ſaid Richard Arundell and the ſaid late Earl of Darlington, and others ; ſtating the Will and 
Death of the late Duke, and the other Matters aforeſaid ; and that the Reſpondent, the Duke, and the Executors of the ſaid Henry 
Pelham, had offered ſeveral of the Eſtates, held by Leaſes for Years, to Sale; and were then in Treaty for Sale thereof: But the Per- 


ſons with whom the Treaty was carrying on being unknown to the ſaid Reſpondent Lord Vane, he could not give them Notice of his 


Right—And that the ſaid late Earl of Darlingtonrefuſed to join in the ſaid Suit—And therefore praying (amongſt other Things), That 
the Detendants thereto might be reſtrained from ſelling any of the ſaid Eſtates, and might bring into Court all Leaſes and other Deeds 
relating thereto : And that the ſaid Reſpondent the Lord Yane's Right to the ſaid Eſtates, or ſuch Parts thereof as he ſhould appear to 
be intitled to, might be ſecured to him : And that ſuch of the Leaſes as were near expiring, or proper to be renewed, might be re- 
newed ; the ſaid Lord Vane offering to pay a Proportion of the Fines thereon. | | | 
Death of late Fart The late Earl of Darlington, ſome time after filing the ſaid Bill, died, leaving the Reſpondent, the preſent Earl, his Son and Heir, 
of Darlington. And and having made him Executor of his Will; who, as ſuch, made the like Claims to the Leaſehold Eſtates as were made by his 
the Reſpondent, the {aid late Father: And thereupon, and upon the Appellant Mr. W's obtaining Adminiſtration of the perſonal Eſtate unadminiſtred 
- Preſent Farl,his Heir of Thomas. Pelham the Son, on the Death of Mr. Arundell, the Reſpondent Lord Vane filed his Bill of Revivor and Supplemental 
and Executor. Bill againſt the Reſpondent the Earl of Darlington, and the Appellant Ve, to have the Benefit of the ſaid Original Bill, and the Pro- 
ceedings thereon. And the ſeveral Defendants having put in their Anſwers, 
6 July 1758. Order The Cauſe was heard before the Lord Keeper of the Great Seal, on the 6th Day of July 1758, when his Lordſhip was pleaſed 
to diſmiſs that Bill. to order, That the ſaid Bill ſhould be diſmiſſed. | 


The Appellants being, as aforeſaid, intitled to the Eſtates held by Leaſes for Years, they, after the Diſmiſſion of the ſaid Bill of the 


The? A rok 5 A. Reſpondent Lord Yane, did, by an Agreement, in Writing, dated the 25thof Seßt. 1758, between the Appellants of the One Part, and 
greement for Sale of George Gregory Gentleman, ſince deceaſed, of the other Part, agree with Mr. Gregory for the Sale of the ſaid Eſtate, Lands, and Premiſes, called 
Shimpling Park to Shimpling Park, ſubject to the Life Eſtate of the Reſpondent the Duke therein, and to the Contingency of his having a Son born for 1000 J. 
Mr. Geo. Gregory. and did therein, for themſelves, their Heirs, Executors, and Adminiſtrators, covenant and agree with Mr. Gregory, that the Reſpondent 
the Duke ſhould, within Six Months from the Date of the ſaid Agreement, procure a new and effectual Leaſe from the Crown to be 
made and granted to the Duke, or ſuch Perſon or Perſons as he ſhould nominate, in Truſt, for the Uſes and Limitations in the Will 
of Duke ohn of the ſaid Eſtate called Shimpling Park, and of all Meſſuages, Farms, Houſes, Lands, and Hereditaments, compriſed in 
the ſaid Term of Ninety Years, for ſuch reverſionary Term as will fill up the ſaid Term now in being to Thirty-one Years from the 


Date 


And on the 4th of November 1755, the Reſpondent, Lord Vane, filed his Bill in the High Court of Chancery againſt the Duke' of 
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Gregory's 


ſyane's Anſy 
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| "he Duke of Ney 
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1870 

Date of ſuch new Leaſe, at the annual Rent of 1 J. 13s. 4d. payable to his Majeſty, his Heirs, and Succeſſors, in ſuch manner as 

in ſuch new Leaſe ſhall be reſerved and mentioned; the ſaid annual Rent of 1 J. 13s. 4d. being a proportionable Share, in reſpect 

of the ſaid Eſtate at Shimpling, of the ſaid annual Rent of 6/. 13 5. 4d. payable for the ſame, and for the aforeſaid Eſtates in Mit- 

tinghamſhire ; and that they would, within the Space of Three Months next after ſuch new Leaſe ſhould be made and granted, by 
ſuch good and effectual Conveyances, Aſſignments, and Aſſurances in the Law, as the Counſel learned in the Law of Mr. Gregory 
ſhould reaſonably adviſe or require, well and effectually aſſign, aſſure, transfer, and make over, unto Mr. Gregory, his Executors, 
Adminiſtrators, and Aſſigns, all ſuch the contingent Reverſionary Intereſt, as aforeſaid, of the Appellants, of and in the ſaid Park, Lands, 
and Premiſes, for and during not only all the Reſidue and Remainder (if any) which ſhould be then to come and unexpired of the faid 
Term of Ninety Years, but alſo of ſuch Term and Intereſt as ſhould be granted by the ſaid new Leaſe; and that, in ſuch Aſſignments, 
Aſſurances, and Conveyances, as aforeſaid, all ſuch uſual, neceſſary, and proper Covenants, as well on the Part and Behalf of the 
Appellants as of Mr. Gregory, as their reſpective Counſel learned in the Law ſhould adviſe and require, ſhould be inſerted and contained. 

And Mr. Gregory, in Conſideration of the Premiſes, for himſelf, his Heirs, Executors, Adminiſtrators, and Aſſigns, thereby cove- 
nanted and agreed with the Appellants, their Executors and Adminiſtrators, that he the ſaid Mr. Gregory, his Executors, Adminiſtra- 
tors, or Aſſigns, or ſome of them, ſhould or would, at or before the Time of executing ſuch Aſſignments and Aſſurances, as aforeſaid, 
by the Appellants, well and truly pay, or cauſe to be paid, unto the Appellants, the ſaid 1000 J. in full for the abſolute Purchaſe of 
ſuch contingent Reverſionary Intereſt of the Appellants of and in the Premiſes aforeſaid ; and alſo would accept of ſuch Aſſignment or Aſſigu— 
ments, Aſſurance or Aſſurances thereof, as aforeſaid; and alſo execute a Counterpart thereof, if thereunto required by the Appellants, 

The Appellants, being willing and deſirous that the ſaid Agreement ſhould be forthwith carried into Execution, did ſeveral times 
apply to Mr. Gregory, and acquainted him of their Readineſs to perform the ſame ; and deſired him to perform the ſame on his Part: 
And the Appellants alſo made the Reſpondent the Duke acquainted with the ſaid Agreement; and informed his Grace, That in order 
to enable the Appellants to perform the ſame on their Part, it would be neceſſary that his Grace ſhould procure the Leaſe of the ſaid 
Eſtate, fo agreed to be fold, to be renewed according the Terms of the ſaid Agreement. And the Appellants deſired his Grace, That 
he would be pleaſed to procure a Renewal of the ſaid Leaſe accordingly. But the Lord Vane and the Earl of Darlington perſiſt in their 
I Claim to the ſaid Leaſehold Eſtate, and inſiſt that the Appellants have no Right thereto. 
& Term 1758. Wherefore the Appellants exhibited their Bill in the High Court of Chancery againſt the ſaid George Cregerv, and the Reſpondents 
Npdellants Bill Lord Vane, the Earl of Darlington, and the Duke of Newcaſtle; ſetting forth Duke Jahu's Will, and the faid Agreement of the 3oth of 
Kencery filed. July 1714, and the Act of Parliament of the 4th and 5thof King Geo. the Firſt ; and alſo the ſaid Agreement between the Appellants and 
| Mr. Gregory, dated 25th of Sept. 1758, and the ſeveral other Matters, to the Effect before ſet forth; except the {aid Suit commenced 

by the Reſpondent Lord Vane ; and charging, that the Claims of the Reſpondents Lord Vane and the Earl of Darlington were without 
Foundation in Law or Equity; and that the Appellants were well able to make a good Title to the ſaid Eſtate at Shimpling ; ſub- 
ject only to the Eſtate for Life of the Reſpondent the Duke, and to the Contingency of his having a Son born: And praying by 
their Bill, that the Reſpondents Lord Vane and the Earl of Darlington might ſet forth what Right, Title, or Intereſt, they had in or 
to the ſaid Leaſehold Eſtate at Shimpling, and how they made out the fame; and that the Agreement of 25th Seßt. 1758 might be 
ſpecifically performed and carried into Execution; the Appellants by their ſaid Bill declaring themſelves willing, and thereby offering, to 
perform the ſame on their Part: And by their ſaid Bill prayed, that the Leaſe of the ſaid Eſtate might be renewed, according to the 
Terms of the ſaid Agreement; and that the Reſpondent the Duke might pay the Fine and Fees payable thereon ; and that Mr. Gregory 
might, upon the obtaining of ſuch new Leaſe, and upon the Appellants aſſigning to him all their Right and Intereſt in the ſaid Leaſehold 
Eſtate at Shimpling,. pay the ſaid 1000 J. Purchaſe-Money for the ſame to the Appellants. 

To which Bill Mr. Gregory, and the Refpondents Lord Vane, the Earl of Darlington, and the Dake of Neucaſtle, put in their 


4 Anſwers; and thereby admitted the Will of Duke John, the Agreement of 30th July 1714, and the Act of Parliament of 4th and 5th 


bers in Chan- King George I. | ; : 

And Mr. Gregory, and the Reſpondents the Earl of Darlington and the Duke of Newcaftle, admitted the Agreement of 25th Sept. 
| 1758. | 
1 And Mr. Gregory, by his ſaid Anſwer, declared, that he was ready and willing to perform the ſaid Agreement, provided a new Leaſe ſhould 
att be obtained agreeable thereto, and that a good Title could be made by the Appellants to the ſaid Eſtate at Shimpling for Thirty-one Years 
from Michaelmas then laſt, free from any other Incumbrance than the Rent of 1/. 13 s. 4 d. being a proportionable Share, in reſpect of the 
ſaid Eſtate at Shimpling, of the annual Rent of 61. 135. 4 d. payable to his Majeſty, his Heirs, and Succeſſors, for the ſaid Eſtate at 
Shimpling, and other Eſtates in Nottinghamſhire, reſerved by the preſent Leaſe thereof, and the Eſtate for Life of the Reſpondent the 
Duke therein, and the Right and Intereſt of any Son or Sons of his Grace, in caſe he ſhould have any : But that he had been informed, 
and believed, Lord Vane and the Earl of Darlington had claimed to be intitled to the abſolute Eſtate and Intereſt in the ſaid Eſtate 
called Shimpling Park, and other the ſaid late Duke 7ohn's Leaſehold Eſtates for Years, ſubject to the preſent Duke's Life Eſtate, and to the 
Contingency of his having a Son born; and that his Grace had inſiſted, he was not obliged to obtain any new Leaſe of Shimpling 
Park, according to the ſaid Agreement ; and that, if he was, yet that he ought only to be charged with the Intereſt during his Lite 
of the Money which ſhould be paid for the Fine, Fees, and Expences, on obtaining ſuch new Leaſe ; and that the Principal of ſuch 
Money ought to be a Charge on the abſolute Right and Intereſt in and to the ſaid Eſtate after his Grace's Death; and inſiſted, he 
ought not to be compelled to perform his ſaid Agreement till ſuch Claim of the Duke's, and alſo the Claims of Lord Vane and the 
Earl of Darlington ſhould be determined by the Court: And that in cafe the Court ſhould be of Opinion, that the Appellants, or 
either of them, would not be abſokately intitled to the faid Eſtate on the Duke's Death, in caſe he ſhould not have a Son born, for the 
Remainder of the Term therein, then he hoped he ſhould be diſcharged from the ſaid Agreement; and alſo inſiſted, that if the Court ſhould 
be of Opinion, that the Appellants, or One of them, would be intitled to the ſaid Eſtate on the ſaid Duke's Death without having a Son 
born, for the Remainder of the Term therein, and that the Principal-money to be paid for Fine, Fees, and Expences, on obtaining a 
new Leaſe thereof, according to the ſaid Agreement, ought to remain a Charge on the ſaid Premiſes after the ſaid Duke's Death, 
then, and in ſuch laſt-mentioned Caſe, a proportionable Deduction or Abatement, on account of ſuch Fine, Fees, and Expences, ought 
to be made out of the Purchaſe-Money. | . 

And the Reſpondent Lord YVaxe, by his ſaid Anſwer, ſaid, that Lord Vane, his Father, had Iſſue Chriftoper, his eldeſt Son (who died an Infant, 
and without Iſſue, in his Father's Life-time), and him the ſaid Reſpondent, his younger Son; and that he was adviſed, and inſiſted, that 
the ſaid Chriſtoßher was the Firſt Perſon in Point of Time in E. that had or took any Eſtate of Inheritance in the Premiſes in the 
ſaid Will and Act of Parliament mentioned; and that, he dying an Infant, the Reſpondent, as the only ſurviving Son and Heir apparent 
of his Father, became the Firſt Perſon in Eſe who took any Eſtate of Inheritance in any of the ſald Premiſes by virtue of the ſaid 
Limitations ; and that Lord Vane, his Father, alſo died many Years fince, leaving the ſaid Reſpondent, his only Son and Heir; and that 
he, on his Father's Death, became ſeiſed of an Eſtate Tail, in Remainder, immediately expectant on the Determination of the Eſtates 
limited to the Duke, and to Mr. Pelham his Brother, and to their Firſt and other Sons reſpectively, of and in all the Freehold and 
Copyhold Honours, Manors, Meſſuages, Lands, and Hereditaments, in the ſaid Will and Act of Parliament mentioned; and that he 
alſo became intitled to all the Leaſehold Eſtates, as well for Lives as Years, in the ſaid Will and Act mentioned, ſubject to the Con- 
tingency of the Duke's and Mr. Pelham's dying without Ifſue Male: And therefore ſubmitted it to the Fudgment of the Court, that 
the abſolute Eſtate and Intereſt in the Eſtates held by Leaſes for Years, and limited to the Reſpondent the Duke for Life, did not veſt in 
Thomas Pelham, the eldeſt Son of Henry Pelham, ſubject to the Eſtate for Life of the Duke, and to the Contingency of his having a 
Son born; and ſubject alſo to the Eſtate for Life of Mr. Pelham therein, in caſe the Duke had happened to die in his Lite-time with- 
out having any Son born. | | 

And the Reſpondent Lord Fane alſo admitted, that he had obtained Adminiſtration to his Brother Chriffeþher ; and that he 
and the Earl of Darlington had diſputed, and did diſpute, the Appellants Right in the late Duke's Leaſeholds for Years: And he 
inſiſted, he was intitled to the abſolute Right and Intereſt therein, expectant on the Reſpondent the Duke's Death without Iſſue Male; 
and that no Eſtate or Intereſt in the ſaid Leaſehold Eſtates veſted in Thomas Pelham, ſo as to intitle him thereto, or to defeat the con- 
tingent Intereſt, limited as aforeſaid to him the ſaid Reſpondent : And that the Limitations of ſuch contingent Right or Intereſt in the ſaid 
Reſpondent, being to ariſe on the Deaths of the Reſpondent the Duke and Mr. Pe/ham without Iſſue Male, and they being both in Ee 
at the Time of making Duke hn's Will, the ſame was a good and valid Limitation, to ariſe within ſuch a reaſonable Compaſs of Time 
as had been allowed of at Law and in Equity in Limitation of Leaſehold Eſtates ; and inſiſted, that ſuch his Right and Intereſt is wel) 
grounded ; and that the Right and Intereſt ſet up and claimed by the Appellants Bill was without Foundation in Law or Equity; and 
that therefore they could not make a good Title to a Purchaſor of the Premiſes in the Bill. | | n 
i of Dar- And the Refpondent the Earl of Darlington, by his Anſwer, ſaid, that he was the eldeſt Son and Heir of Henry late Earl of Darling- 
. Anſwer. kon, who was the eldeſt Son and Heir of Gilbert late Lord Bernard; and prayed, that ſuch Intereſt in the Premiſes in queſtion, as he was 
<a by Law intitled to by virtue of Duke 7hn's Will, and the ſaid Act of Parliament, and the Agreement therein mentioned, might be 

reſerved to him. 
e Dake of New- K And the Reſpondent the Duke f Newca/le, by his Anſwer, admitted, that he was in Poſſeſſion of Shimpling Park; and aid that, therebeing 
alle's Anſwer. only Twelve Years then to come in the Leaſe, he was ready and willing to procure a Leafe thereof for a further Term, according to 
1 the Agreement in the Bill, or ſuch other Leaſe as could be obtained, provided he was not, on account thereof, put to any further 
Charge than keeping down, during his Life, the Intereſt of the Money to be paid for the Fine, Fees, and Expences, on obtaining ſuch 
Leaſe: But ſubmitted to the Court, whether, if ſuch new Leaſe ſhould be obtained, the Fine, Fees, and Ex pences, on obtaining the 
ſame, ought not to be a Charge on the abſolute Eſtate and Intereſt in the ſaid Leaſehold Eſtate, and to be born by the Perſon 
or Perſons who are, or is, or on his Death ſhould be, intitled to ſuch abſolute Eſtate and Intereſt therein, the Reſpondent only keeping 
down the Intereſt thereof during his Life : And in caſe the Court ſhould be of Opinion, that ſuch Fine, Fees, and Expences, ought 
not to be charged on the abſolute Eſtate and Intereſt in the ſaid Leaſehold Eſtate, then he ſubmitted to the Court, whether he ought 
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[4] 
do be bound to obtain any ſuch new Leaſe, as he had not, as he apprehended, any Right or Title to the {aid Eſtate longer than ſor 
his Life. | F | | . 
1959, April 7. After the coming in of the ſaid Anſwers Mr. Gregory died, having made his Will, and the Reſpondent Suſanna Gregory, Spinſter, 
Bill of Revivor ſole Executrix thereof; who proved the ſame. Whereupon the Appellants exhibited their Bill of Revivor againſt Mrs. Gregery, and 


Aa againſt Mrs. Gre- the Cauſe was duly revived againſt her. 


: f - 


gory. | The ſaid Cauſe was heard before the Right Honourable the Lord Keeper of the Great Seal of Great Britain : When his Lord- 
1759. Nov. 13, 14: ſhip was pleaſed to declare, that he was of Opinion, that, as in this Caſe the Claims of the Reſpondents Lord Vane and the Earl of 
16, & 17. N Dec. 4. Darlington were not within his Cognizance to determine, his Lordſhip could not decree a ſpecifick Performance of the Agreement in 
queſtion againſt the ſaid Suſanna Gregory ; and did therefore diſmiſs the Appellants Bill, as againſt the Reſpondents Lord Vane and 

the Earl of Darlington, with Coſts and as againſt the Reſpondents Suſanna Gregory and the Duke of Newcaſtle, without Coſts. 
The Appellants, conceiving themſelves aggrieved by the Eid Deeree or Order of Diſmiſſion, have appealed from the ſame to your 
Lordſhips, for the following (amongſt other), | | 


1 


I. The Queſtion of Right, diſputed between the Parties, is ſubmitted to be extremely clear, upon the known and fixed Rules of Law. 
Terms for Years are not allowed to be ſettled in the ſame Manner as Freehold Eſtates ; nor are capable of being limited by 
proper Words of Inheritance. In the Caſe of Freeholds, ſucceſſive Remainders, in Tail, may all be veſted at one and the 
ſame time; and may take Effect in Poſſeſſion ſucceſſively, as the reſpeCtive Limitations to each Tenant in Tail, and the 
Heirs of his Body ſhall determine, at any remote Diſtance of Time, defeaſible only by ſome Tenant in Tail in Poſſeſſion, who 
all think fit to ſuffer a common Recovery. But a veſted Eſtate Tail in a Term for Years to one, and the Heirs, or Heirs 
Male of his Body, implies the abſolute Ownerſhip of it (though improperly expreſt), as much as it the Tenant in Tail was 
intitled to it, by a correct Limitation to himſelf, his Executors, Adminiſtrators, and Aſſigns. All ſubſequent Limitations 
therefore, after a general Failure of the Iſſue of ſuch Tenant in Tail, are void; unleſs made to take Effect, within the Compaſs 
of a Life or Lives in being; or unleſs the ſucceſſive Limitations in Tail of ſuch Term or Leaſehold Eſtate are contingent in their 
Creation; and then they are conſidered as Poſſibilities, which will finally be either valid or void, effectual or ineffectual, as the 
Event happens. For Inſtance; a Teſtator (as in this Caſe), deviſes a Leaſehold for Years to one for Life (who has no Children), 
with Remainder to his Firſt and other Sons, in Tail Male; Remainder to another for Life, with the like Remainders to his 
Firſt and other Sons, in Tail Male, with ſeveral Remainders over. If the Second Tenant for Life has a Son born, before the 
Firſt Tenant for Life has a Son, the Remainder in Tail limited to that Son will veſt ; and all the ſubſequent Remainders, 
which were good as Poſſibilities, whilſt the Contingency of a nearer Heir's coming into Eſſe was in Suſpenſe, are, iþ/o facto, from 
that Moment determined. Though ſuch Tenant in Tail ſhould die an Infant the next Day after his Birth, the Ownerſhip of the 
Term muſt veſt, and his Adminiſtrator muſt take it, ſubje& only to be defeated by the Birth of a Son of the Firſt Tenant for 
Life, who will ſtill be prior to ſuch inteſtate Infant in the Order of the Limitations. The Inſtance here propoſed exactly cor- 
reſponds to the Circumſtances of the preſent Caſe ; and may be ſupported by legal Reaſoning and accurate Authorities. 


II. Such being the Nature of the Right under the Will of John Duke of Næucaſtle, a ſpecific Performance of the Agreement ought 
to have been decreed. The Purchaſor was fully informed of the Nature of the Right: The Parties intitled to diſpute the 
Queſtion ſtood before the Court, claiming under the ſame Inſtrument with the Vendors, all of them expreſsly ſubmitting that 
Queſtion to the Judgment of the Court, particularly the Reſpondent Lord Vane, without ſuggeſting by their Anſwers in the 
Cauſe, or by the Argument of their Council at the Bar, the remoteſt Poſſibility of Prejudice to themſelves, from a Declaration, 
to be made by the Court, upon the Matter of Right litigated in the preſent Suit, 


OB). Lord Vane and the Earl of Darlington, whoſe Rights (ſuppoſing they have any), cannot take Effect in Poſſeſſion during the 
Life of the Reſpondent the Duke of Newcaſtle, are not, nor can be called upon to do any particular Act to affirm the Title 
of the Purchaſor, and therefore the Court of Chancery could not determine or take Cognizance of their Rights in the Life- 
time of the Duke, merely for the Sake of quieting Queſtions between the Appellants and the Purchaſor. | 


As. 1. The Court, having Juriſdiction to give Relief on the Subject Matter of the Agreement, may declare Rights, and determine 
all Queſtions legal or equitable, incident to that Relief, as between the Parties to the Contract. Where the Purchaſor has 
brought his Bill upon the Agreement, the Court may decree a Performance againſt the Vendor: Where the Vendor has 

brought his Bill, the Court may decree againſt the Purchaſor, even tho' Strangers, whether Parties or not Parties to the 
Suit, may appear to have ſome Claims by Title paramount to the Vendor, depending upon prior Entails, and different Con- 
veyances. In caſe the Facts are intricate or doubtful, the Court refers it to the Maſter in the Firſt Inſtance to ſee whether 
a good Title can be made. Upon his Report, it comes on afterwards for the Judgment of the Court; and many Precedents 
may be found, where Purchaſors have been decreed to accept Titles, and yet the outſtanding Claims of others have not been 
determined, fo as to conclude and bind them. In caſe the Queſtion of Title happens to be a ſingle Queſtion of Law or 
Equity, depending upon the Conſtruction of a Deed or Will, which is as ripe for the Judgment of the Court upon the 
Pleadings, as it can be after a Reference to the Maſter, the Court will take Cognizance originally, and determine it between 
the Parties. If this Juriſdiction were not exerciſed, not only many Agreements for Purchaſes, but many Truſts affecting real 
Eſtates for the Payment of Debts, in which the Rights of many Parties are involved, would be long ſuſpended, or totally 
defeated. ä | 
2. This Caſe ſtands peculiarly clear of every Difficulty in the Way of the Relief prayed. Not only the Submiſſion of all the Parties, but the 
Clearneſs of the Queſtion, and the Impoſſibility of future Prejudice to the Rights of the Reſpondents, or of any general Incon- 
'yenience in reſpect of the Precedent, ſupport and authorize that Relief. If ſuch Difficulties prevail, no Agreement for the Sale 
of a contingent Right can ever be allowed in Equity. Suppoſe Mr. Pelham's eldeſt Son, the Firſt Tenant in Tail, or abſolute 
Owner of the Leaſeholds, who came into Being, had lived to the Age of 21, and had contracted Debts, no Sale cou'41 har. 
been made for the Payment of thoſe Debts, though the Expediency had been ever ſo great. Nor could they hav. be- 
valued or included in the Adminiſtration of his Aſſets, till it had been ſeen, whether he would ſurvive the Death of the © - 
ſpondent the Duke of Newcaſtle without Iſſue Male, even though his Creditors had contracted to ſell his contingent nt 
in them. The Caſe is exactly the ſame, as it now concerns the Aſſets of thoſe who repreſent him. 


OJ. The Queſtion of Right in this Cauſe is intirely legal; and whatever Determination is made, as to the Claim of Lord Yane and 
Lord Darlington, yet, on the Death of the Reſpondent the Duke of Newca/tle before the Expiration of the Term, wh. ever 
ſhall ſtand next ,intitled in the Order of the Limitations may bring an Ejectment for recovering the Poſſeſſion : And the 
Appellants, by their Bill, have prayed no Injunction to reſtrain it. 


Ans. Many Decrees for the ſpecific Performance of Agreements of this Sort, between Vendor and Purchaſor, have been pro- 
nounced, without any Injunction granted to affect other Perſons, not Parties to ſuch Agreements. But it is apprehended, 
that the Submiſſion of the Reſpondents, by their Anſwers, gives a clear Juriſdiction to the Court to declare the Right for the 
Benefit of the Appellants. And in caſe Actions ſhould hereafter be brought at Law to try the Queſtion, the Court of Chancery 
would enjoin thoſe Proceedings, upon the Ground of ſuch Submiſſion. This Reaſoning is agreeable to conſtant Experience 
in that Court; where a general Submiſſion to account, between Merchants and their Correſpondents or Truſtees, and thoſe 
who are intereſted in the Truſt, will open ſtated Accounts, and amount to a Waiver of Releaſes and legal Bars (though 
otherwiſe they might have been inſiſted upon), and found the equitable)Juriſdiftion of the Court, to unravel the whole Tranſ- 
action, merely by Force of ſuch Submiſſion. 


Wherefore, and for divers other Reaſons, the Appellants humbly bope the ſaid Decree, or Order of Diſmiſſion, 
Hall be wholly reverſed ; and that the Jaid Agreement, of the 25th Day of September 1758, made between the 
Appellants and the ſaid George Gregory, ſhall be ſpecifically performed and carried into Execution; and that 

the Leaſe of the ſaid Meſſuages, Lands, and Tenements, ſhall be 'renewed according to the Terms of the ſaid 
Agreement ;, and that the Reſpondent the Duke of Newcaſtle ſpall pay the Fine and Fees which ſpall become 

due and payable thereon ; and that the Reſpondent Suſanna Gregory ſhall, upon ſuch new Leaſe being obtained, 

and upon the Appellants aſſigning to ber all their Right and Intereſt in the ſaid Leaſehold Meſſuages, Lands, and 
Tenements, at Shimpling, pay the faid Sum of 10001, Purchaſe-money for the ſame, to the Appellants ; or 

that the Appellants may have ſuch other Relief in the Premiſes, as to your Lordſhips, in your great Wiſdom, 


Pall ſeem meet. 
C. YoORKE. 
TEO. SEWELL. 
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